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19226 RULES AND REGULATIONS

Title 41— PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapier 23——U.S. Arms Control and
Disarmament Agéncy

Chapter 23 of Title 41 of the Code of
Federal Regulations Procurement Regu-
lations of the U.S.  Arms Control and
Disarmament Agency is a,dded to read
as follows.

PART 23-1—GENERAL

Sec.
23-1.000 Scope of part.
Subpart 23—1.1—Introduction

23-1.100 Scopé of subpart.

23-1.101 Establishment of ACDA pro-
curement regulations.

23-1.102 Relationship of ACDAPR Chap-
ter 23 to the FPR.

23-1.103~ Authority.

23-1.104  Applicability.

23-1.105 Exclusions.

23-1.106 Issuance.

23-1.106-1 Code arrangement.
23-1.106-2 Publication.

23-1.106-3 Copies. N
23-1.107 Arrangement. -
23-1.107-1 General Plan.

23-1.107-2 Numbering,

23-1.107-3 Citation.

23-1.108 [Reserved]

23-1.109 Deviation,

Subpart 23-1.2—Definition of Terms

' 23-1.201 Definitions.
23-1.204 Head of the Agency.
23-1.205 Procuring activity.
23-1.206 ‘Head of the procurmg activity.
23-1.250 ACDA.
23-1.251 Agency.
23-1.252 Director,

Subpart 23-1 3—Generul Policies

Procurement sources.

23-1.302- 3 Contracts between the Govern-
ment and Government em-
ployees or business concerns
substantially owned or con-
trolled by Government em-
ployees. '

23-1:317°  Noncollusive bids and proposals.
23-1.350 Execution of contracts.
23-1.352 Fraud against the Government

and other violations of law.

Subpart 23—1.4—Procurement Authority and
Responsibility
23-1.402 Authority of contracting officers.
23-1.404-2 Designation,
23-1.404-3 ‘Termination of designation.

23-1.450 Contracting officers’ representa-
tives.

23-1.451 Assignment of duties to con-
tracting officers in other
agencies.

23-1.452 Availability of funds.

AvuTHORITY: The provisions of this Part
23-1 issued under the authority of sec.
205(c), 63 Stat. 390; 40 U.S.C. 486(c); secs.
31 and 41, 75 Stat. 631, 22 U.S.C. 2671 and

2581,

§ 23-1.000 Scope of part.

This part describes the method by
which the U.S. Arms Control and Dis-
armament Agency implements and sup-
plements the Federal Procurement Reg-
ulations, and contains procedures which
implement and supplement Part 1-1 of
the Federal Procurement Regulations.

* Subpart 23-1.1—Introduction
§ 23-1.100 Scope of subpart.

This subpart establishes Chapter 23 of
the Federal Procurement  Regulations
System; and states its relationship to the
Federal Procurement Regulations (FPR),
and to other instructions governing con-
tracting and procurement operations of
the U.S. Arms Control and Dlsarmament
Agency (ACDA).

§ 23-1.101 Establishment of ACDA pro-

curement regulations.

This subpart es\gbhshes the U.S. Arms
Control and Disarmament Agency Pro-
curement Regulations (ACDAPR), as
prescribed by the Director of the Agency

for the procurement of personal prop-.

erty and services (including construc-
tion) and the procurement of real prop-
erty by lease. Section 31 of the Arms Con-
trol and Disarmament Act (22 U.S.C.
2571) authorizes and directs the Director
of the Agency to exercise his powers in
such a manner as to insure the acquisi-
tion of a fund of theoretical and practi-
cal knowledge concerning disarmament,
To this end the Director is authorized and
directed, under the direction of the Presi-
dent, to insure the conduct of research,
development, and other studies in the
field of arms control and disarmament,
and to make arrangements (including
contracts, agreements, and grants) for
the conduct of research, development,
and other studies in 'the field of arms
control and disarmament by U.S. private

or public institutions or persons. Limita-"

tions on the scope of the Director’s au-
thority are specified in section 31 of
the Act.

§ 23-1.102 Relationship of ACDAPR
Chapter 23 to the FPR.

(a) Chapter 23 implements and sup-
plements the FPR. Material published in
the FPR, which has Government-wide
applicability, becomes effective within
ACDA upon the mandatory effective date
of the particular FPR material.

(b) Implementing material is that
which expands upon related FPR ma-
terial. It will treat a similarly numbered
portion of the FPR in greater detail or
indicate the manner of compliance or
deviation.

(¢) Supplemental material is that for
which there is no counterpart in the
FPR.

(d) The absence of a corresponding
part, subpart,.and section in Chapter 23
indicates that the FPR is applicable as
written.

§ 23-1.103 Authority.

‘The U.S. Arms Control and Disarma-
ment Agency Procurement Regulations
are prescribed by the Director of the
Agency pursuant to the Arms Control
and Disarmament Act, and the Federal
Property and Administrative Ser vices Act
of 1949, as amended.

§ 23-1.104 Applicability.

Chapter 23 applies to all eontracts for
the procurement of personal property
and services (including construction)
and the procurement of real property by

" lease, with U.S. private or public institu-

tions and persons. Unless otherwise’ spe-

cifically stated, Chapter 23 does not apply ~

to grants.
§ 25-1.105 Exclusions.

Certain ACDA policics and procedures
within the scope of Chapter 23 may
nevertheless be excluded when author-
ized by the Director. These exclusions
include the following categories:

(a) Subject matter which bears a se-
curity classification.

(b) Policies or procedures which are
expected to be effective for a perlod of
less than 6 months.

(c) Policies or procedures whlch are
being instituted on an experlmental basis
for a reasonable period.

(d) "Where speed of issuance is essen-
tial, and numerous changes in this Chap-
ter 23 cannot be made promptly. These
will be codified in Chapfer 23 at the
earliest practicable date, and in any
event not later than 6 months from date
of issuance.

§ 23-1.106 Issuance. - 2
§23-1.106-1 Code arrangement. -

Chapter 23 material published in the
FEDERAL REGISTER ' will be published in
cumulative form in Chapter 23 of Title
41 of the Code of Federal Regulations

§ 23-1.106—2 Publication.

All Chapter 23 material considered
necessary or desirable for an under-

standing of basic and, significant ACDA

procurement policies and procedures by
business organizations and other organi-
zations or indiviudals interested in fur-
nishing property or services to ACDA
will be published in the FEDERAL REGISTER.
Detailed instructions of interest pri-
marily for internal agency guidance shall
not be published.

§ 23-1.106-3 Copies.

The FeppraL RecIsTer and Title 41 of

the Code of Federal Regulations may be
purchased from the Superintendent of
Documents, Government Printing Of-
fice, Washington, D.C. 20402.

§ 23-1.107 Arrangement.

§ 23-1.107—-1 = General plan.

. The U.S. Arms Control and Disarma-
ment Agency Procurement Regulations

(ACDAPR) employ the same numbering. =

system and nomenclatiire as the Federal
Procurement Regulations ahd conform
with FEDERAL REGISTER standards ap-
proved for the FPR. NG

§ 23-1.107-2 Numbering.

(a) This Chapter 23 -has been allo-
cated to the U.S. Arms Control and Dis-
armament Agency for implementing,
supplementing and deviating from the
Federal Procurement Regulations, ap-
pearing as Chapter 1 of this Title 41 of
the Code of Federal Regulations. .

(b) Where Chapter 23 implements, or
deviates from, a” part, subpart, section,
or subsection of the FPRR, the implement-.
ing or deviating part, subpart section,
or subsection or Chapter 23 will be num-
bered and captioned to correspond to
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the pertinent part, subpart, section, or
subsection of the FPR.

(¢) Where Chapter 23 supplements
the FPR, numbers in the group 50 to 99
will be assigned to the respective sup-
plementing part, subpart, or section.

(d) Where the Agency determines
that the subject matter contained in a
part, subpart, section, or subsection of
the FPR requires no implementation, the
ACDAPR will contain no corresponding
part, subpart, section, or subsection
number and the subject matter as pub-
lished in the FPR governs.

§ 23-1.107-3 Citation,

ACDA procurement regulations will be
cited in accordance with FEDERAL REGIS-~
TER standards approved for the FPR,
Thus, the section, when referred to in
divisions of the ACDAPR, should be
cited as “§ 23-1.107-3 of this chapter.”
‘When this section is referred to formally
in official documents, such as legal briefs,
it should be cited as ‘41 CFR '23-
1.107-3”. Any section of the ACDA Pro-
curement Regulations may be informal-
ly identified, for purposes of brevity, as
ACDAPR followed by the section num-
ber, e.g., “ACDAPR 23-1.107-3".

§ 23-1.108 [Reserved]
§ 23-1.109 Deviation.

Deviation from the Federal Procure-
ment Regulations and the ACDA Pro-
curement Regulations shall be kept to a
minimum and controlled as follows:

(a) Deviations in individual cases
must be approved in advance by the
Executive Director. This authority may
not be redelegated. Deviations in classes
of cases must be approved in advance
upon request by the Executive Director.
Requests for deviation (or in the case of
a deviation affecting an individual con-
tract signed in behalf of the Agency
by the Executive Director, the memo-
randum for the record) shall cite the
specific parts and sections or subsections
of the FPR and ACDAPR from which
it is desired to deviate, shall set forth
the nature of the deviation, and shall
give the reasons for the requested action.

(b) If a requested deviation is con-
sidered appropriate, approval will be
accomplished as follows:

(1) Where the deviation affects an
individual contract, written approval will
be included in the contract file.

(2) Where the deviation applies to a
class of cases under the FPR, neces-
sary coordination with the General Serv-
ices Administration will be accomplished
on an expedited basis by the Executive
Director, unless in the considered judg-
ment of the Executive Director, circum-
stances preclude such joint effort, in
which case he will notify the General
Services Administration of the deviation.

(3) Deviations affecting a class of
cases under ACDAPR will be presented
to the Director for his approval. -

(4) Such class deviations will become
effective within the Agency upon ap-
proval by the Director and will be issued
as part of the ACDAPR.,
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Subpart 23-1.2—Definition of Terms
§ 23-1.201 Definitions.

For the purpeses of this chapter, the
following terms have -the meanings set
forth in this subpart, unless otherwise
indicated.

§ 23-1.204 Head of the Agency.

The “head of the agency” means the
Director or Acting Director of the U.S.
Arms Control and Disarmament Agency.
§ 23-1.205 Procuring activity.

The organizational element of ACDA
which has responsibility to contract for
the procurement of personal property
and services (including construction)
and the acquisition of real property by
lease is the Office of the Executive
Director.

§23-1.206 Head of the procuring activ-
ity.
The “head of the procuring activity”
_within ACDA is the Executive Director.
§ 23-1.250 ACDA.

“ACDA” means the U.S. Arms Control
and Disarmament Agency.

§ 23-1.251 Agency.

“Agency” means the U.S. Arms Control
and Disarmament Agency.

§ 23-1.252 Director.

“Director” means the head of the
Agency.

Subpart 23-1.3—General Policies

§ 23-1.302 Procurement sources.
§ 23-1.302-3 Contracts between the

Government and Government em-
ployees or business concerns substan-
tially owned or controlled by Govern-
ment employees.

Any exception, as described in
§ 1-1.302-3 of this title, must be sup-
ported by written findings and a deter-
mination signed by the Director.

§ 23-1.317 Noncollusive bids and pro-
posals. )

The Executive Director is designated
to make the determinations described in
paragraph (d) of the Certificate of In-
dependent Price Determination pre-
scribed in § 1-1.317 of this title.

§ 23~1.350 Execution of contracts.

Contracts, purchase orders, delivery
orders, Government bills of lading, and
other types of purchasing documents will
be executed only by the Executive Direc-
tor, the Chief of the Contracts Branch,
or Contract Specialists acting within the
scope of their delegated authority (See
Part 23-51). They may also be executed
by other officials holding valid written
delegations or redelegations of procure-
ment authority issued by the Director or
other officér of the Agency designated by
the Director in- writing to make such
delégations or redelegations. The ap-
proval of legal counsel as to form and
legality will be required for contracts,
and for other contractual instruments
where specific legal questions arise.

19227

§23-1.352 Fraud against the Govern-
ment and other violations of law.

(a) In the event procurement person-
nel have reason to believe there exists
evidence of fraud against the Govern-
ment or any other violation of law of
any nature whatsoever in the procure-
ment by formal advertising or by nego-
tiation, or during the performance of any
contract, they will prépare and forward
a complete report through the Executive
Director to the Office of the General
Counsel for appropriate action.

(b) In case of possible violation of the
antitrust laws, the report will be pre-
pared in accordance with Subpart 1-1.9
of this title.

Subpart 23-1.4—Procurement
Avuthority and Responsibility

§ 23-1.402 Authority of contracting
officers.

(a) An employee binds the Govern-
ment only when his actions are in ac-
cordance with authority actually granted
to him. Contracting officers are agents of
the Government and shall act in accord-
ance with law, regulations including FPR
and ACDAPR, other pertinent directives,
and sound judgment, and within the lim-
its of their prescribed duties and au-
thorities. ’

(b) Contracting officers shall person-
ally sign all contracts and modifications
entered into by them (see §23-1.104).
Duplicate original signatures, including
facsimile signatures reproduced from a
master sighed manually by the contract-
ing officer, are valid and acceptable.

§ 23-1.404-2 . Designation.

Delegations and redelegations of au-
thrority are generally directive on specific
positions, rather than specific individ-
uals. When a specific position carries
delegated or redelegated contracting au-
thority, an individual appointed to such
a Dposition is, therefore, a contracting
officer. Such appointments are normally
made by means of administrative per-
sonnel actions. When an individual is
designated as a contracting officer by
an instrument other than 'a personnel
action, .a copy of the designating instru-
ment shall be forwarded to the appro-
priate personnel office for inclusion in-
the file of the individual affected.

§ 23-1.404-3 Termination of designa-
tion,

Designations shall be rescinded in the
same manner upon termination of the
assignment (but special assignments
may be self-rescinding, as, for example,
an assignment made in terms of the life
of a specific contract, in which case a
separate recission instrument would not
be required).

§ 23-1.450 Contracting officers’ repre-
sentatives.

(a) Any properly qualified Govern-
ment employee or group of employees,
-or a firm or individual under contract to
the Government for this purpose, may
be designated to act as the authorized
representative of a contracting officer.

Such designation shall be in writing and
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shall define the scope and limitations of
the authorized representative’s authority.

(b) A designation authorized by this
§ 23-1.450 may be made by instructions
referring to particular contractual in-
struments or categories of instruments
and may empower the authorized repre-
senative to take specified actions there-
under within the scope of the contract.
In no event shall an authorized repre-
sentative, by virtue only of his designa-
tion as such, be empowered to modify the
terms of the contract.or make a final
decision under the Disputes clause of a
contract.

§ 23-1.451 Aisu_'nmenl of duties to con-
tracting officers in other agencies.

A contracting officer may assign ad-
ministration of a specific contractual in-
strument to another contracting officer,
provided the assignee contracting of-
ficer's delegated authority permits, and
the contractor shall be so notified. Such
an assignment shall define the extent to
which part or all of the original con-
tracting officer’s authority is transferred
but shall not pass on to the successor any
authorities which would exceed the lim-
itations imposed on the successor by
existing directives.

§ 23-1.452  Availability of funds.

No contractual obligation may be in-
curred until the contracting officer has
satisfied himself that adequate funds are
available. ’

PART 23-3—PROCUREMENT BY
: NEGOTIATION

Subpart 23—-3.1—Use of Negotiation

Sec.

23-3.100 Scope of subpart. ®

23-3.101 General requirements for nego-
tiation.

23-3.102 Factors to be considered during
the negotiation of contracts.

23-3.103 Dissemination of procurement
information.

©23-3.104 Disclosure of mistakes.

23-3.150 Contractor Selection Board.

23-3.150-1 Establishment of the Board.

23-3.150-2 Evaluation of proposals.

23-3.150-3 Notification to unsuccessful
offerors.

23-3.150-4 Recommendation to the Direc-
tor.

23-3.150-5 Restriction on disclosure of

Contractor Evaluation Board
Reports.

Subpart 23—3.2—Circumstances Permitting b
Negotiation

23-3.202 Public exigency.

23-3.202-50 Application.

23-3.204 Personal or professional serv-
ices.

23-3.204-50 Application.

23-3.204-51 Limitations.

23-3.206 Purchases outside the United
States.

Sebpur} 23-3.4—Types of Contracts

23-3.405 Cost-reimbursement type con-
. tracts.
23-3.405-5  Cost-plus-a-fixed-fee contract.

23-3.405-50 Cost-plus-award-fee contract.

Subpart 23-3.50—Solicitation of Proposals and
- Quotations

23-3.5001 Late proposals and modifica-

. tions.

23-3.5002 Treatment of procurement in-
formation.
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Sec.. . :
23-3.5002-1 Restrictions on disclosure and
; use of data in proposals and

quotations.
AUTHORITY: The provisions of this Part

23-3 issued under the authority of sec. 205 °

(c), 63 Stat. 390; 40 U.S.C. 486(c); sec. 302,
63 Stat. 393, 41 U.S.C. 252; sec. 304, 63 Stat.
395, 41 U.8.C. 254; sec. 307, 63 Stat. 396, 41
U.S.C. 257; sec. 1, 81 Stat. 54, 5 U.8.C. 552;
sec. 41, 75 Stat. 631; 22 U.S8.C. 25681.

Subpart 23-3.1—Use of
Negotiation -
§ 23-3.100 Scope of subpart.

' This subpart deals with the nature and

use of negotiation as distinguished from
formal advertising. as a means of pro-
curement, and with limitations on that
use.

§ 23-3.101 General requirements for

negonatlon

(a) Under section 31 of the Arms Con-
trol and Disarmament Act (22 U.S.C.
2571), the Director, in carrying out his
respon51b111t1es is authorized “to make
arrangements (including contracts,

agreements, and grants) for the conduct
of research, development, and other
studies in the field of arms control and
disarmament by U.S. private or public
institutions or persons.” This authority
is initially exercised under the Federal
Property and Administrative Services
Act of 1949, as amended, and under the

Federal Procurement Regulations issued -

by the General Services Administration
pursuant thereto. Except under certain
circumstances set forth in those regula-
tions, Government contracts for supplies
and services are required to be made only
after formal advertising and competitive

bidding. The purpose is to give all quali--

fied persons an equal opportunity to

compete for Government contracts; to

avoid favoritism or collusion in the . , ¢
" otherwise set forth in the Request for

letting of contracts; and, most impor-
tant of all, to-increase the Government’s
chances of finding the particular orga-
nization or individual who will best sup-
ply the Government’s needs for supplies
or services, price, and other factors
considéred.

(b) For the same reasons, where for- '

mal advertising for bids is determined to

be impracticable, as may be the case with

Agency research contracts, the require-
ment for negotiated contracts resulting
from competitive proposals obtains. The
proposals must be obtained from all
known qualified sources and the procure-

ment opportunity synopsized to assure-

maximum full and free competition con-
sistent with the needs of the Government.

(¢) Accordingly, the Agency normally
procures research’ services by sending
out a request for proposals to a number
of possible sources ascertained to have
quahﬁcatlons in the particular area of
service concerned. These requests for
proposals are announced in the “United
States Department of Commerce Synop-
sis of U.S. Government Proposed Pro-
curements, Sales, and Contract Awards,”
in accordance with the provisions of-15
U.S.C. 637, for the information of any

potential offeror. However, certain pro- .

curements need not be so announced,
such as those of a classified nature,

those for servides from an educational
institution, and those for persona,l or pro-
fessional services.

§ 23-3.102 Factors to be considered dur-
‘ing the negotlahon of contracts.

Among those factors to be considered
in thé preparation of requests for pro-
posals is the need for auditing of the con-
tractor’s records (see Subpart 1-3.8 of
this title).

§ 23-3.103 Dissemination of procure-
ment information.

In addition to FPR requirements for
publication of procurement opportuni- -
ties, information on current and pro-
posed research and study programs is
available upon request. )

§ 23-3.104 Disclosure of mistakes.’

(a) If the contracting officer has rea-
son to believe that ar. offeror has made
a mistake he shall obtain verification of
the proposal or quotatlon from the
offeror.

(b) Correction of mlstakes after en-
try into force of a conftract shall be made .
in_ accordance with the provisions of
§ 1-2.406—4 of this title to the extent ap-
plicable. The extraordinary contractual
authority established by Public Law 85—
804 (50 U.S.C. 1431-1435) is not avail-
able to the Agency for the correction of
mistakes.

§ 23 3.150 Contractc)r Selection Board

§23—3150—1 Estahllshment of the
Board.

A Contractor Selection Board, whose
membership is approved by the Director,
is established for each prospective con- -
tract for which competitive proposals are
to be solicited.

§ 23-3.150-2 Evaluation of proposals.
(a) In evaluating proposals, unless

Proposal, the Board shall give primary
and equal consideration to (1) the de-
gree of initiative and imagination dis-
played, (2) the caliber and experience of .
the personnel involved, and (3) the
soundness of the offeror’s approach.

(b) After elimination of proposals on
the basis of the foregoing, then price
and other factors in relation to the work
to be performed will be considered for
purposes of final selection.

§ 23-3.150-3 Notification to tinsuccess-
ful offerors.

As deliberations of the Board progress
and offerors are definitely “eliminated
from’ further consideration, the Chair-
man shall make recommendations to the
Contracting Officer (end supply him with
the pertinent information) with respect
to the notification of unsuccessful
offerors who have becn eliminated from

' consideration.
.’§ 23-3.150-4 Recommendation to_the

Director.

After ‘the Contractor Selection Board
has completed its -evaluation of all pro-
posals receiv}ad, the Board shall recom-
mend in writing to the Director its selec-
tion of the proposed contractor to per-
form the work.
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§ 23-3.150-5 Restriction on disclosure
of Contractor Selection Board Re-
ports.

Because of the confidential nature of
information supplied by the offeror(s)
and of the evaluations contained in the
Contractor Selection Board’s report, the
report shall not; be made available to the
public.

Subpart 23-3.2—Circumstances
Permitting Negotiation
§ 23-3.202 Public exigency.

Pursuant to section 302(c¢c) (2) of the
Federal Property and Administrative
Services Act (41 U.S.C. 252(c) (2)), pur-
chases and contracts may be negotiated
if: “the public exigency will not admit
of the delay incident to advertising.”

'§ 23-3.202-50 Application.

Examples of circumstances when use
of the authority cited in § 23-3.202 may
- be justified include the following:

(a) Specialized studies to support ele-

ments of arms control proposals being

considered urgently for international
negotiations.

(b) Development or production of
verification equipment urgently needed
to support obligations assumed by the
United States under executive agreement
or treaty.

8 23—3.2(?4 Personal or professional
services.

Pursuant to section 302(c) (4) of the
Federal Property and Administrative
Services Act (41 U.S.C. 252(c) (4)), pur-
chases and contracts may be negotiated
if “for personal or professional services.”

§ 23-3.204-50 Application.

- (a) This authority shall be used when
the following conditions have been
satisfied:

(1) If personal services, they are re-
quired to be performed by an individual
contractor in person (not by organiza-
tion or other association) and are to be
performed under Government super-
vision and paid for on a time basis.

(2) If professional services, they may
be performed either by an individual
person or by an association.

(3) Procurement of the services is
authorized by law and is effected in
accordance with the requlrements of any
such law.

(b) Under sectlon 41(d) of the Arms
Control and Disarmament Act (22 U.S.C.
2581), the Agency is authorized to: Pro-
cure services of experts and consultants
or organizations thereof, including steno-
. graphic reporting services, as author-
ized by section 15 of the Act of August 2,
1946 (5 U.S.C. 3109(b)), at rates not to
exceed $100 per diem for individuals, and
to pay in connection therewith travel ex-
penses of individuals, including transpor-
tation and per diem in lieu of subsistence
while away from their homes or regular
places of business, as authorized by sec-
tion 5 of said Act, as amended (5 U.S.C.
5703) : Provided, That no such individ-
ual shall be employed for more than 100
days in any fiscal year unless the Pres-
ident certifies that employment of such
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individual in excess of such number of
days is necessary in the national interest:
And provided further, That such con-
tracts may be renewed annually;

(¢) 5 U.S.C. 3109(b), in turn, provides
authority to procure by contract: The
temporary (not in excess of 1 year) or in-
termittent services of experts or consult-
ants or an organization thereof, including
stenographic reporting services.

§ 23-3.205-51 Limitations.

It is ACDA general policy to obtain
personal services of experts and consulti-
ants by appointment rather than by con-
tract. Contracts negotiated under other
authority are not subject to the require-
ments and limitations of this § 23-3.204.

§ 23-3.206 Purchases outside the United
States.

Section 31 of the Arms Contrpl and
Disarmament Act (22 U.S.C. 2571) limits
the authority of the Agency to contract
for the conduct of research, develop-
ment, and other studies in the field of
arms control and disarmament to U.S.
private or public institutions or persons.

Subpart 23-3.4—Types of Contracts

§23-3.405 Cost- relmbursement -type
contracts.

§ 23-3.405-5 Cost-plus-a-ﬁxed-fee con-
tract.

Unless expressly approved by the Di-
rector in the case of each contract, the
fixed fee shall not exceed ten (10%)
percent of the estimated cost of the con-
tract, exclusive of fee.

§ 23-3.405-50 Cost-plus-award fee con-
tract.

(a) Descnptzon. The cost-plus-award--

fee- contract is a cost-reimbursement-

type contract with incentive fee provi- -

sion which includes:

(1) A target cost;

(2) A base fee commensurate with
minimum acceptable performance;

(3) Criteria against which the con-
tractor’s performance will be evaluated;

(4) An additional adjustment to the
base fee, not to exceed a stipulated maxi-
mum, which is awarded on the basis of
the subjective evaluation by ACDA of
contractor performance; and

(5) Specific provision that the de-
termination of fee adjustment shall not
be subject to the contract article entitled
“Disputes”.

(b) Application. The cost-plus-award-
fee contract is suitable for use when:

(1) A cost-reimbursement-type con-
tract is found necessary or particularly
pertinent;

(2) The work to be performed is such
that specific quantitative or objective
measurement is not feasible and effec-
tive incentive arrangements cannot be
devised on the basis of cost or perform-
ance (see § 1-3.405—4 of this title).

(3) Agency procurement objectives
will be advanced if the contractor is ef-
fectively motivated to exceptional per-
formance; and

(4) Any added administrative effort
and costs required to monitor and evalu-
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ate performance are justified by the
anticipated benefits.

(¢) Considerations of concept. (1)
The opportunity for increase in earned
fees is intended to motivate the con-
tractor to manage effectively the re-
quired work, to control costs, and to
improve the timeliness, quality, and
quantity of performance.

(2) The award fee should be earned
by the contractor for exceptional per-
formance, surpassing minimum ac-
ceptable levels and should be com-
mensurate with the benefits accruing
to the Agency from the contractor’s per-
formance. The contractual terms may
generally obligate the contractor to de-
vote a specified level of effort for a stated
period of time to satisfy the various
aspects of the scope of the work; it fol-
lows that the award of additional fee
for exceptional performsnce in desig-
nated areas should be contingent upon
an acceptable level of performance for
all other contract requirements. Al-

-though determination of the amount of

award fee is a unilateral one based on
subjective evaluations, the decision may
be aided by such quantifying devices as
adjectival ratings, point systems or per-
centages of achievement. Ordinarily, the
award fee adjustments will be increases
only, and contract arrangements for de-
creases in base fee (e.g., if certain
criteria or levels of performance are not
met) must be carefully scrutinized prior
to approval for use. Such arrangement
must provide that the contractor will be
informed of the reasons for decrease in
fee, and will be given specific opportu-
nity to submit information on his be-
half prior to decision by the official re-
sponsible for fee-adjustment.

(d) Limitations. (1) The cost-plus-
award-fee contract shall not be used i)
in procurements in which all factors af-
fected by the incentive (e.g., cost, deliv-
ery, or performance) can be measured
or objectively evaluated, or (ii) where
the contract amount, term of perform-
ance or anticipated benefits are insuffi-
cient to warrant the additional admin-
istrative effort or cost.

(2) The maximum fee, comprising
base fee, award fee and any other incen-
tive fee payable under the contract may
not exceed the maximum fee prescribed
by law or regulation for research and
development, or for supply contracts.

Subpart 23--3.50—Solicitation of ~
Proposals and Quotations

§ 23-3.5001 Late proposals and modifi-
cations.

(a) This section shall apply only to
purchases in excess of $2,500.

(b) Written requests for proposals
shall contain the following provisions:
Offerors using certified mail are cau- -
tioned to obtain a Receipt for Certified
Mail showing.a legible, dated postmark
and to retain such receipt against the
chance that it will be required as evi-
dence that a late proposal was timely
mailed.

(c) Proposals which are received in
the office designated in the requests for
proposals after the time specified for

1968
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their submission are “Late Proposals”.
Unless a specified time for receipt of
proposals is stated in the request for
proposals, the time for such receipt. shall
be deemed to be the time for close of
business of the office desighated for
receipt of proposals on the date stated
in the request for proposals. Late pro-
posals shall not be considered for award,
except under the following' circum-
stances: ’

(1) Only one proposal is received; or

(2) Under the circumstances set forth
in § 1-2.303 of this title permitting con-
sideration of late bids if proven to have
been timely mailed or timely filed with
the telegraph company.

. (d) When'it has been determined that

a late proposal will not be considered for
award, the offeror shall be notified
promptly of the fact.

(e) late modifications shall be sub-
ject to the fules applicable to late pro-
posals set forth in this section. The
normal revisions of proposals by se-
lected offerors occurring during the
usual conduct of negotiations with such
offerors are not to be considered as late
proposals or late modifications.

(f) All the provisions of this section
are equally applicable to late quotations.

'§ 23-3.5002 Treatment of procurement
information.

§ 23-3.5002-1 Restrictions on disclosure
and use of data in proposals and
quotations.”

(a) (1) A proposal, whether solicited
or unsolicited, may include data, such
as a technical design or concept or finan-
cial .and management plan, which the
offeror does not want disclosed to the
public for any purpose or used by the
Government for any purpose other than
evaluation of the proposal. If an offeror
wishes so to restrict his proposal, he
shall mark the title page with the fol-
lowing legend:

This data, furnished in connection with
Request for Proposals No. _.___.. , shall not

- be disclosed outside the Government and

shall not be duplicated, used, or disclosed
in whole or in part for any purpose other
than to evaluate the proposal; Provided,
That if a contract is awarded to this offeror
as a result of or in connection with the
submission of this data, the Government
shall have the right to duplicate, use, or
disclose the data to the extent provided in
the. contract. This restriction does not Hmit
. the Government’s right to use information
contained in the data if it is obtained from
another source without restriction. The
data subject to this restriction is contained
in Sheets ._____.
If proposal is unsolicited, delete “fur-
nished in connectxon with Request for Pro-

(2) The offeror shall mark each sheet
of data which he wishes to restrict with
the following legend:

Use or disclosure of proposal data is sub-
Ject to the restriction on the Title page of
this proposal.

Contracting Officers and other Agency
personnel shall not refuse to consider any
proposal merely because it or the data sub-
mitted with it is so marked. Those portions
of the proposal and data which are so
marked (except for information which is
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also obtained from another source without
restriction) shall be used only to evaliate
the proposal and shall not be disclosed out-
side the Government without the written
permission of the offeror. If it is desired to
duplicate, use, or disclose the data of the
offeror to whom the contract is to be
awarded, for purposes other than to evalu-
ate the proposal, the contract should so
provide. (See Part 23-52 of this.chapter for
a description of “data” and, in general, for
the policy, instructions, and contract clauses
with respect.to ‘the acquisltlon .and use of
data.) .

* (b) Proposals of subcontractors which
are included as part of a proposal
submitted by a 'prime-oﬁeror shall be

marked as provided in paragraph (a) of-

this section if the subcontractor wxshes
so to restrict his proposal.

(¢) The provisions in paragraphs (a)
and (b)~of this section are also appli-
cable to quotations. In the case of a.re-
quest for quotations, the legends'in
paragraph (a) of this section shall be
appropriately modified. .

PART 23—4—SPECIAL TYPES AND

METHODS OF PROCUREMENT

Sec.
23-4.000 Scope of part.

Subpart 23—-4.51—Unsolicited Proposals

23-4.5101 Definitions.
23-4.5102 Policy.
23-4.5103 Procedures.

AUTHORITY: The provisions of this Part
234 issued wunder the authority of sec.
205(c), 63 Stat. 390, 40 U.S.C. 486(c); and
sec. 41, 756 Stat. 631 22 U.8.C. 2581,

§ 23-4.000 Scope of part.

This part implements and supplements
the policies and procedures set forth in
Part 1-4 of the Federal Procurement
Regulations.

Subpart 23-4.51-—Unsolicited
Proposals

§ 23—4.5101 Definitions.

An ‘“‘unsoliciated proposal” is a writ-
ten offer to undertake research, devel-
opment or studies in the field 6f arms
control ahd disarmament submitted by
any offeror solely on his own initiative
and not in response to a specific request
made by ACDA.

§ 23-4.5102 Policy.

A limited exception to the general re-
quirement of competition in Government
procurement arises in connection with
unsolicited proposals. When a proposal
for services has been submitted by an
offeror. upon his private initiative, it

might not be equitable for the Agency’

to seek competing proposals. Because the
considerations here are equitable in na-
ture, the determinations must depend on
consideration of the facts of each ‘case
and the extent to which the inequity to

the proposing party is so great that the

Government may be limited in - the
method of procurement. $everal guxdmg
principles can be stated:

(a) An unsolicited proposal must be
truly unsolicited, and not the result of
formal or informal requests for proposals
made by Agency representatives.
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() An unsolicited proposal should not

merely anticipate a particular research
project. Thus, for example, an offeror
reading the Congressional report of hear-
ings on the Agency’s appropriation and
quickly submitting a proposal on a proj-
ect which the Agency clearly contem-
plated undertaking by contract during
the fiscal year in question, does not meet
valid - criteria governing . unsolicited
proposals.

; () An unsolicited proposal should

- represent a considerable investment of

time and effort by the offeror. Thus, in
order to qualify for a contract negotiated
without competition, an unsolicited pro-
posal should be an unusual, detailed,
original, thoroughly developed concep-
tion of a project, which could result in
furthering the Agency’s statutory re-
sponsibilities. (See § 23-3.5002-1 of this
chapter for protection of. proprietary
data contained in proposals.)

§ 23-4.5103 Procedm es.. -

(a) Each unsolicited proposal shall be
examined in detail, the facts evaluated

S
[

.in light of the equitles involved, and

documentation of the factors considered
in such evaluation retained. Contracting
for research, development-or studies on
the basis of unsolicited proposals may be
undertaken only after the following steps
are taken:

(1) The designated representative of.

the Bureau or Office most likely to spon-
sor the work by reason of its responsibili-

“ties, considers, coordinutes, analyzes, and

evaluates the proposal..

(2) If the unsolicited proposal is
deemed to be worthy of sponsorship by
the Bureau or Office head, he shall sub-
mit a memorandum to the Research
Council (see 22 CFR. 603.14) recom-
mending that the research should be
conducted under a contract. : \

(3) If the Research Council approves

the proposal, it is referred to the Direc-
tor for his authonzatlon of negotiation
of the contract.

(b) When an unsolicited proposal has
been determined to be unacceptable, the
Bureau or Office head will notify the of-

feror in writing of this fact and the

reasons therefor,

PART 23—7——CONTJRACT 'CLAUSES

Sec.

23--7.000 - Scope of part,

Subpart 23—7 1—Clauses for Fixed Price Supply

+ Contracis

23-7.100 Scope of Subpart.

23-7.102 Clauses. .

23-7.102-1 Definitions.

23-7.102-2 Changes.

23-7.150 Materials. :

23-17.151 Governmen(. furnished prop- _
erty. /

23-7.152 Security. -

23-7.153 Excusable delays. ’

23-7.154 .. Publication and release of in-
formation.

23-17.155 Order of px‘ecedence

Subpart 23~7.50—Clduses for Cost—Renmburse-
: menl-Type Con!rads

23-17.5000
23-7.5001

Scope of sutpart. -
Applicability,
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Sec.
23--7.5002 Clauses.
23-7.5002-1 Definitions,
23-7.5002-2 Changes.
23-7.5002-3 Limitation of cost.
23-7.5002—4  Allowable cost, fee and pay-
ment.
23-7.5002-5 Subcontracts.
23-7.6002-6 Litigation and claims.
23-7.5002-7 Publication and release of
information.
23-7.5002-8 Materials.
23-7.6002-9 Government furnished prop-
. erty.
23-7.5002-10. Security.
23-7.5002-11 Order of precedence.

AvuTnaORITY: The provisions of this Part
23-7 are issued under secs. 31 and 41, 75
Stat. 631, 22 U.S.C. 2571 and 2581; and sec.
205(c), 63 Stat. 390, 40 U.S.C. 486(c).

§ 23-7.000 Scope of part.

This part sets forth contract clauses, in
addition to those prescribed in Chapter 1
" of this title, to be used by the U.S. Arms
Control and Disarmament Agency in the
procurement of personal property and
services.

Subpart 23-7.1—Clauses for Fixed
Price Supply Contracts

§ 23-7.100 Scope of subpart.

(a) This subpart sets forth contract
clauses to be used in fixed price supply
contracts and, to the extent appropriate,
in fixed price contracts for research and
development. -

(b) As used throughout this subpart,
the terms “fixed price contract” shall
mean any contract (1) entered into
either by formal advertising or by nego-
tiation (other than small purchases nego-
-tiated under the authority of 41 U.S.C.
252(e) (3)); (2) for a stipulated set sum
of money (with or without provision for
price redetermination, escalation or other
form of price revision) ; (3) covering the
acquisition of supplies or services, or
both. -

§ 23-7.102 " Clauses.
§ 23-7.102-1 Definitions.
(a) Clause:
DEFINITIONS

As used throughout this contract, the fol-
lowing terms shall have the meaning set
forth below:

(a) The term “head of the Agency”, “Sec-
retary” or “Director” means the Director of
the U.S. Arms Control and Disarmament
Agency; and the term “his duly authorized
representative” means any person or persons
or board (other than the Contracting Officer)
authorized to act for the Director.

(b) The term ‘“Contracting Officer” means
the person executing this contract on behalf
of the Government, and any other officer or
civilian employee who is a properly desig-
nated Contracting Officer, and the term in-
cludes, except as otherwise provided in this
contract, the authorized representative of
the Contracting Officer acting within the
limits of his authority.

(c) Agency means that U.S. Arms Control
and Disarmament Agency,

(d) Except as otherwise provided in this
contract, the term ‘subcontracts” includes
agreements for experts and consultants and
purchase orders under this contract.

(b) Additional definitions may be in-
cluded in the clause set. forth in para-
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graph (a) of this section to the extent
they are consistent with the clause of
this subpart.

§ 23-7.102-2  Changes.

(a) Clause.
CHANGES

The Contracting Officer may at any time
Issue written directions requiring additional
work or directing the omission of or varia-
tions In work covered by this contract and
within the general scope thereof. If any such
direction results in a change in the amount
or character of the work provided for herein,
an equitable adjustment shall be made in
the contract price or delivery schedule (or
both) 'and the contract shall be modified
in writing accordingly. Any claim by the
Contractor for adjustment under this clause
must be asserted within sixty (60) days from
the date of receipt by the Contractor of the
notification of change; Provided, however,
That the Contracting Officer, if he decides
that the facts justify such action, may re-
ceive and act upon any such clalm asserted
at any time prior to final payment under this
contract. Failure to agree to any adjustment
shall be a dispute concerning a question of
fact within the meaning of the clause of this
contract entitled “Disputes”. However, noth-
ing in this clause shall excuse the Con-
tractor from proceeding with the contract
as modified.

" (b) In the foregoing clause the period

of “sixty (60) days” within which any
claim for adjustment must be asserted
may be varied, but in no case may the
period be for less than 30 days or for
more than 120 days.

§ 23-7.150 Materials.
mmnmm

{(a) The term ‘Materials” as used herein
includes: all writings representing the Con-
tractor’s documentary work in process, in-
cluding but not limitecd to completed docu~
ments, working papers, drafts; all technical
data (including but not limited to drawings,
graphic or recorded matter) relating to uses,
products, processes, patents and inventions;
required for delivery to the Government un-
der the contract. The Contractor shall iden-
tify and appropriately mark all data contain-
ing the Contractor's proprietary information
which he is required to deliver to the Gov-
ernment under the terms of the contract:

(b) Requests for Materials to be supplied
by the Agency to the Contractor, shall be
made to the Contracting Officer and shall

-specify as complete ldentifying information

as possible concerning title, author or issuing
agency, date, serial number, security classifi-
cation, or administrative control, and the
like. Such requests shall also explain the
Confractor’s need for the Materials re-
quested. All Materials supplied by the Agency
to the Contractor (either as a result of a
request made by the Contractor or supplied
voluntarily by the Agency) and all repro-
ductions thereof, except as may be otherwise
authorized by the Contracting Officer, shall
be returned at the time of submission of the
final report, or at such earlier time as the
Contracting Officer may specify, directly to
the source from which such Materials were

.received by the Contractor unless the Con-

tractor 1s otherwise directed by the Contract-
ing Officer.

(c) Upon the completion or earlier termi-
nation of this contract, the Contractor shall,
except as otherwise authorized by the Con-
tracting Officer, deliver to the Agency all
Materials that bear a security classification

or administrative control which the Contrac~

tor had developed or reported during the con-
duct of the work, including all reproductions
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thereof, and, unless otherwise specified by the
Contracting Officer, coples of all other Mate-
rials which the Contractor has developed or
reported during the conduct of the work or
which the Contractor is required to deliver
under other terms of this contract. It is un-
derstood and agreed that the Agency shall
have the right to determine and specify
which of such Materials bear, or should
bear, a security classification or administra-
tive control. The Contractor may delete, from
any Materials delivered hereunder, references
which contain or disclose proprietary infor-
mation to which the Government is not en-
titled by law or by applicable provisions of
this contract.

(d) All Materlals pertaining to the sub-
stance of the work and covered by this clause
shall be subject to inspection by the Agency
through any representative or representatives
designated by the Contracting Officer, at all

reasonable times, and the Contractor shuii™ -

supply proper and adequate facilities for
such inspections and for enabling such rep-
resentative or representatives to reproduce
a reasonable number of copies of such
Materials, . -

(e) Except as otherwise authorized in
writing by the Contracting Officer, the Con-
tractor shall insert provisions similar to the
provisions of this clause in all subcontracts
under this contract. -

§ 23-7.151 Government furnished prop-
erty.

GOVERNMENT FURNISHED PROPERTY

(a) The Government reserves the right to
furnish any property or facilities required
for the performance of work under this con-
tract. Except for books and publications, the
Contractor shall not acquire any property
whose cost of acquisition as a direct charge
to the contract exceeds- $150 per item for
use hereunder without the advance authori-
zation of the Contracting Officer. Title to all
property furnished by the Government or
acquired by the Contractor at the direction
of the Government (hereinafter referred to as
“Giovernment furnished property”) for use
by the Contractor in the performance of the
contract, shall remain in the Government.
Unless otherwise agreed, title to all prop-
erty acquired by the Contractor under au-
thorization from the, Government for use
in the performance of this contract shall
pass to the Government upon acceptance
of delivery of the property by the Contractor.
Title to Government furnished property shall
not be affected by incorporation into or at-
tachment to any property not owned by the
Government, nor shall Government fur-
nished property lose its identity as person-
alty by reason of its affixation to any realty.

(b) The delivery or performance dates for
the supplies or services to be furnished to
the Contractor under this contract are
based upon the expectation that Government
furnished property suitable for use (except
for such property furnished “as is”) will be
delivered to the Contractor at the .times
stated in the contract or, if not so stated, in
sufiicient time to enable the Contractor to
meet such delivery or performance dates.
In the event that Government furnished
property is not delivered to the Contractor
by such time or times, the Contracting Offi-
cer shall, upon timely written request made
by the Contractor, make a determination of

‘the delay, if any, occasioned the Contrac-

tor thereby, and shall equitably adjust the
delivery or performance dates or the con-
tract price, or both, and any other contrac-
tual provision affected by any such delay, in
accordance with the procedures provided for
in the clause of this contract entitled
“Changes.”

(c) Except for Government furnished
property furnished “as is”, in the event the
Government furnished property is received
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by the Contractor in a condition not suit-
able for the intended use the Contractor
shall, upon receipt thereof, notify the Con-
tracting Officer of such fact and, as directed
by the Contracting Officer, either (i) return
such property at the Government’s expense
or otherwise dispose of the property, or (ii)
/effect repairs or modifications.
completion of (i) or (ii) above, the Con-
tracting Officer upon written request of the
Contractor shall equitably adjust the deliv-
ery or performance dates or the contract
price, or both, and any other contractual
provision affected by the rejection or dis-
position, or the repair or modification, in
accordance with the procedures provided for
in the clause of this contract entitled
“Changes.” The foregoing provisions for
-adjustment are exclusive and the Govern-
ment shall not be liable to suit for breach

-:0f .contract by reason of any delay in deliv-

ery of Government furnished property or
delivery of such property in a condition not
suitable for its intended use.

(d) The Contractor shall maintain and
administer in accordance with sound indus-
trlal practice, a program for the mainte-
nance, repair, protection, and preservation
of Government furnished property so as to
assure its fall availability and usefulness
for the performa.nce of this contract. The
Contractor shall take all reasonable steps
to eomply with all appropriate directions or
instructions which the Contracting Officer
may prescribe as reasonably necessary for

~-the protection of Government furnished

property.

(1) The Contractor shall not be liable for
any loss of or damage to the Government
furnished property, or for expenses inci-
dental to such loss or damage, except that
the Contractor shall be responsible for any
such loss or damage (including expenses
incidental thereto) (i) which results from
willful misconduct: or lack of goocd faith
on the part of any of the Contractor’s direc-
tors or officers, or on the part of any of its
managers, superintendents, or other equiv-
alent representatives, or (ii) which results
from a failure on the part of the Contractor,
due to the willful misconduct or lack of
good faith on the part of any of its directors,

officers, or other representatives mentioned -

in subparagraph (a) above, (A) to main~
tain and administer, in accordance with
sound industrial practice, the program for
maintenance, repair protection, and preser-
vation of Government furnished property as
required by this clause, or (B) to take all
reasonable steps to comply with any appro-
priate written directions of the Contracting
"Officer under this clause.

(2) Upon the happening of loss or
destruction of or damage to the Government
furnished property, the Contractor shall
notify the Contracting Officer thereof, and
shall take all reasonable steps to protect the
Government furnished property from fur-
ther damage. The Contractor shall make
repsairs-and renovations of the damaged Gov-
ernment furnished property, or take such
other action, as the Contracting Officer
directs.

(e) The Government shall at all reason-
able times have access to the premises where
any of the Government furnished property
is located.

{f) Nothing contained in this clause shall
be deemed to alter or affect the provisions
contained in the clause of this contract en-
titled ‘‘Security” or to derogate from the
Contractor’s responsibilities thereunder.

. § 23-7.152 Security.

SECURITY

(8) In the performance of the work under
this contract, the Contractor shall be re-
sponsible for safeguarding classified infor.
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mation and protecting against sa.botage,
espionage, loss and theft, the classified doc-

- uments, materials, equipment, processes, as

well as such other material of high intrinsic
or strategic value as may be in the.Con-
tractor’s  possession in connection with the
performance of work under this contract.

(b) The Contractor agrees to conform to
the security procedures which will be fur-
nished by the Agency and which are predi-
cated upon the Atomic Energy Cornmission’s
Security Regulations as may be modified by
the Agency. The cost of physical changes
to “the Contractor’s facilities required by
such Contractor compliance beyond the
normal practice of the Contractor under his
contracts and not ordinarily charged as an
indirect expense under his established ac-
counting procedures will be the subject of
separate negotiation, and a direct charge to

this contract upon agreement. A change in -

security regulations and requirements made
applicable to this contract subsequent to the
effective date of the contract will be deemed
a change in the amount or character of the
work under the clause of this contract en-
titled “Changes.”

(¢) The Contractor shall not permit any
Individual to have access to classified infor-
mation until notified by the Agency that
the individual has been authoijzed access
to classified information by the Agency as
needed in the performance of duties under
the contract.

(d) The disclosure by any officer, agent
or employee of ‘the Contractor or of any
subcontractor to any unauthorized person,
of classified information relating to this con-
tract; or to performance hereunder, may
result in criminal prosecution under the
provisions of the Esplonage Act, the Atomic
Energy Act, or under other laws of the United
States.

§ 23-7.153 Excusable‘delays.

(a) The following clause shall be used’

in fixed-price-type  contracts,
appropriate.
EXCUSABLE DELAYS

where

Except with respect to defaults of sub-
contractors, the Contractor shall not be in
default by reason of any failure in perform-
ance of this contract in accordance with its
terms (including any failure by the Con-
tractor to make progress in the prosecution
of the work hereunder which endangers
such performance) if such failure arises out
of. causes beyond the control and without
the fault or negligence of the Contractor.
Such causes may include, but are not re-
stricted to: Acts of God or of the public
enemy; acts of the Government in .either its
sovereign or contractual capacity; fires;
floods; epidemics; quarantine restrictions;
strikes; freight embargoes; and unusually
severe weather; but in every case the failure
to perform must be beyond the control and
without the fault or negligence of the Con-
tractor. If the failure to perform is caused
by the failure of a subcontractor to perform
or make progress, and if such failure arises
out of causes beyond the control of both the
Contractor and subcontractor, and without
the fault or negligence of either of them,
the Contractor shall not be deemed to be in
default, unless (i) the supplies or services
to be furnished by the subcontractor were
obtainable from other sources, (i1) the Con-
tracting Officer shall have ordered the Con-
tractor in writing to procure such supplies
or services from such other sources, and
(iii) the Contractor shall have failed to
comply reasonably with such order. Upon
request of the Contractor, the Contracting
Officer shall ascertain the facts and extent
of such failure and, if he shall determine
that any failure to perform was occasioned
by any one or more of the sald causes, shall

P
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make an equitable adjustment in the con-
tract price or delivery schedule (or both),
in accordance with the procedures of the
Changes clause of this contract, subject to
the rights of the Government under the

§ 23-7.154  Publication and release of
information.

PUBLICATION AND RELEASE OF INFORMATION

(a) It is agreed that the Contractor shall
have the right to release‘and to publish un-
classified information and subject data re-
sulting from performance under this con-
tract, subject to the limitations expressed
below. It is-further agreed that.the Contrac-
tor may publish or release information and .
subject data only after he has requested in
writing and obtained the written consent
of the Contracting Officir to such publica-
tion or release of information and subject
data. The Contracting Oflicer shall not refuse
his consent to such publication or release
unless the exceptions to the requirement for
public disclosure in the Freedom of Infor-
mation Act, 5 U.S.C. 5652, would bar such
publication or release by the Government.
. (b) The Contractor also agrees that, for - 4
a period not to exceed 3 years following com- ’
pletion, expiration, or termination of this
contract, the form of atiribution by him of
Agency support in any such publication or
release shall be determined by the Con-
tracting Officer prior to -publication or
release.

(c) The Contractor shall give prompt ad- ,
vance notice to the Contracting Officer of
any plan for the publicaiion, distribution .or
sale of any material or manuscript embody--
ing subject data hereunder.

(d) The consent of the Contracting Of-
ficer shall not be required for publication or
release of information of subject data or
substantial portions thereof, delivered under
this confract and made available by the
Agency to the general public for inspection.
and copying under the Freedom of Informa-
tlon Act. The Contracting Officer shall notify
the Contractor in writing of such avalilability
as soon as practica.ble The Contractor shall
not thereafter be required to give notice of
publication but he shall remain subject to’
the obligation of-seeking consent to the form
of any attribution for the agreed period. The
consent of the Contracting Officer shall not
be required for publication by the Contrac-
tor of his own proprietary data furnished
to the QGovernment under a conﬁdential
relationship. '

§23-7.155 Order of precedence. \ ‘.

ORDER_OF PRECEDENCE

In the event of an mconsistency in this :
contract, unless otherwise provided herein, N
the inconsistency shall be resolved by giving
precedence in the following order: (a) State~
ment of Work (Article I); (b) general con-
tract provisions; and (¢) the other provisions 1
of the contract whether incorpora.ted by ref-
erence or otherwise. .

Subpart 23-7.50—Clauses for Cost- .
Renmbursemenf—Type Contracts

§ 23-7.5000 Scope of subpart.
This subpart sets forth clauses to be

tracts.
§ 23-7.5001 Appllcablhty

As used throughout this subpa,rt the
term “cost-reimbursement-type con-
tract” shall mean any contract which
(a) is entered into on a cost, cost-shar-
ing, cost-plus-a-fixed-fee, cost-plus-in-
centive-fee, or cost-plus-award-fee basis,

r
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§ 23-7.5002 Clauses.
§ 23-7.5002-1 Definitions.

Insert the clause set forth at § 23-
7.102-1. Additional definitions may be
included in such clause: Provided, They
are not inconsistent with such clause or
the provisions of this subpart.

§ 23-7.5002-2 Changes.

(a) Clause:
CHANGES

The Contracting Officer may at any time
issue written directions requiring additional
work or omission of or variations in work
covered by this contract, and within the
general scope thereof. If any such direction
results in a change in the amount or charac-
ter of the work provided for herein, the par-
ties shall agree upon appropriate adjustment
in the delivery schedule or ‘estimated time
required for performance under this contract
as well as In the estimated costs as provided
in the clause of this contract entitled “Limi-
tation of Cost” and in the fixed fee payable
as provided in the clause of this contract
entitled “Allowable Cost, Fixed Fee and Pay-
ment”, and the contract shall be modified in
writing accordingly. Any claim by the Con-
tractor for adjustment wunder this clause
must be asserted within sixty (60) days from
the date of receipt of the notification of
change: Provided, however, That the Con-
tracting Officer, If he decides that the facts
Justify such action, may receive and act upon
any claim asserted at any time prior to final
payment under this contract. Failure to
agree to any adjustment shall be a dispute
concerning a question of fact within the
meaning of the clause of this contract en-
titled “Disputes”. However, nothing in this
clause shall excuse the Contractor from pro-
ceeding with the contract as modified.

(b) (1) The period of “sixty (60)
days” within which any claim for adjust-
ment must be asserted by the Contractor
may be varied, but in no case may the
period be for less than 30 days or for
more than 120 days.

(2) The terms “fixed fee” in the fore-
going clause may be omitted or varied to
read “fee,” “incentive fee,” “award fee,”
or otherwise amended as may be appro-
priate.

(3) The title of the clause “Allowable
Cost, Fixed Fee and Payment” may be
amended to reflect the title of the clause
actually included in the contract.

§ 23-7.5002-3 Limitation of cost.
(a) Clause:
LIMITATION OF COST

(a) It is estimated that the total costs of
the Government, exclusive of any fixed fee,
for the performance of this contract will not
exceed _.__________, ‘The Contractor agrees
to use its best efforts to perform .the work
specified In the Statement of Work (Article
I), and all obligations under this contract,
within such estimated costs. If at any time,
owing to the addition of new work hereunder
or otherwise, the Contractor has reason to
believe that the total costs to the Govern-
ment, exclusive of any fixed fee, for the per-
formance of this contract will be substanti-
ally greater or less than the estimated costs
then in effect under this contract, the Con-
tractor shall promptly notify the Contract-
ing Officer in writing to that effect, giving
the revised estimate of such total costs.

(b) The Government shall not be obli-
gated to reimburse the Contractor for costs
incurred in excess of the estimated .costs
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set forth above, and the Contractor shall not
be obligated to continue performance under
the contract or to incur costs in excess of
the estimated costs set forth above, unless
and until the Contracting Officer shall have
notified the Contractor in writing that such
estimated costs have been increased and shall
have specified in such notice revised esti-
mated costs which shall thereupon constitute
the estimated costs of performance of this
contract. When and to the extent that the
estimated costs set forth above have been in-
creased in the foregoing manner, costs in-
curred prior to such increase, though in
excess of the previous estimated costs shall
be allowable to the same extent as if such
costs had been incurred after such increase.
(c) Written directions issued pursuant to
the clause of this contract entitled “Changes”
shall not be considered an authorization to
the Contractor to exceed the estimated cost
hereinabove set forth in paragraph (a) in the
absence of a statement in any such written
direction, or other contract amendment, in-
creasing the estimated cost of this contract.
(d) It is understood and agreed that the
Government reserves the right to furnish the
Contractor with equipment and facilities
necessary for the performance of the work.

_ (b) The clause set forth in paragraph
(a) of this section shall be inserted in all
cost-reimbursement-type contracts. The
terms “fixed fee” in the clause may be
omitted or varied to read “fee,” “incen-
tive fee,” “award fee,” or otherwise
amendegl as may be appropriate.

§ 23-7.5002—4 Allowable cost, fee and

payment.
(a) Clause:
ALLOWABLE COST, FIXED FEE, AND PAYMENT

(a) For the performance of this contract,
the Government shall pay to the Contractor:

(1) The cost thereof (herelnafter referred
to as ‘“allowable costs”) determined by the
Agency to be allowable in accordance with—

(i) Subpart 1-15.2 of the Federal Procure-
ment Regulations in effect on the date of this
contract: Provided, however, That unallow-
able costs shall include but not be limited to
the following items:

QOvertime or shift premiums not reasonably
or properly allocable to the contract work
unless it will result in lower overall cost to
the Government;

Equipment purchased as direct costs to
the contract without prior approval of the
Contracting Officer; )

And provided further, That cost for air
transportation will normally be allowed at
less than first class rates only;

(ii) The terms of this contract; and

(2) A fixed fee in the aggregate amount

If additional tasks, calling for an increase
in the total level of effort under this con-
tract, should be issued and agreed to, the
amount of the fee for each such additional
project shall be the mutually agreed by the
parties and set forth in a written amend-
ment to this contract.

(b) Once each month, the Contractor shall
submit to the agency, in such form and rea-
sonable detail as the Contracting Officer may
require, an invoice or public voucher sup-
ported by a statement of costs incurred by the
Contractor in the performance of this con-
tract and claimed to constitute allowable
costs. Each voucher shall show under each
category of cost allocation both the amount
currently billed and the cumulative costs
for the category. :

(c) Promptly after receipt of each invoice
or voucher, the Agency shall review the
document to the extent deemed necessary

—
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and appropriate, and authorize payment to
be made of the approved amount. Payment
of fee shall be made to the Contractor in
monthly installments in the same propor-
tion to the total fee as the associated month’s
costs bear to the total estimated costs: Pro-
vided, however, That after payment of eighty-
five percent (85%) of the fee is made, fur-
ther payment on account of such fee shall
be withheld until final payment is made as
provided in paragraph (e) of this clause.

(d) At any time or times prior to final
payment under this contract the Contract-
ing Officer may have invoices or vouchers
and statements of costs audited by Govern-
ment auditors. Each payment theretofore
made shall be subject to reduction for
amounts included in the related invoice or
voucher which are found, on the basis of
such audit, not to constitute allowable costs.

(e) On receipt and approval of the in-
voice or voucher designated by the Contrac-
tor as the “final invoice’” or “final voucher”,
and upon compliance by the Contractor with
all provisions of paragraphs (f) and (g) be-
low, the Agency shall, after such’ audit as
1t considers necessary and appropriate,
promptly pay to the Contractor any balance
of allowable costs due and any part of the
fixed-fee which has been withheld pursuant
to paragraph (c) above or otherwise not paid
to the Contractor. The final invoice or vouch-
er shall be submitted by the Contractor
promptly.

(f) The Contractor agrees that any re-
funds, rebates, credits, or other amounts (in-
cluding any interest thereon) accruing to
or received by the Contractor or any assignee
under this contfract shall be paid by the
Contractor to the Government to the extent
that they are properly allocable to costs for
which the Contractor has been reimbursed
by the Government under this contract. Rea-
sonable expenses incurred by the Contractor
for the purpose of securing such refunds,
rebates, credits, or other amounts may be
allowable costs hereunder when approved by
the Contracting Officer. Prior to final pay-
ment under this contract, the Contractor and
each assignee under this contract whose as-
signment is in effect at the time of final
payment under this contract shall execute
and deliver:

(1) An assighment to the Government, in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including any interest
thereon) properly allocable to costs for which
the Contractor has been reimbursed by the
Government ynder this contract; and

(1) A release discharging the Government,
its officers, agents, and employees from all
labllities, obligations, and claims arising out
of or under this contract, subject only to the
following exceptions:

(Ay Specified claims in stated amounts
or in estimated amounts where the amounts
are not susceptible of exact statement by
the Contractor;

(B) Claims, together with reasonable ex-
penses incidental thereto, based upon liabil-
ities of the Contractor to third parties aris-
ing out of the performance of this contract;
Provided, That such claims are not known
to the Contractor on the date of the execu-
tion of the release: And provided further,
That the Contractor gives notice of such
claims in writing to the Contracting Officer
not more than six (6) years after the date
of the release or the date of any notice to
the Contractor that the Government is pre-
pared to make final payment, whichever is
earlier; and

(C) Claims, for reimbursement of . costs
(other than expenses of.the Contractor by
reason of his indemnification of the Gov-
ernment against patent liability), including
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reasona,ble expenses Incidental thereto, In-
curred by the Contractor under the provi-
sions of this contract relating to patents.

(g) Notwithstanding the foregoing pro=-
visions of this clause, and pending the estab-
lishment of an-actual overhead rate as agreed
upon by the parties for the period covered
by the performance of this contract, the Con-
tractor shall be reimbursed for allowable in-
diféet costs under this contract at billing
rates acceptable to the Contracting Officer. At
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‘'such time as the actual overhead rate has

been established as provided above, an ap-
propriate adjustment shall be made and the
final payment made pursuant to paragraph
(e) of this clause shall reflect such adjust-
ment including, if appropriate, any repay-
ment that may be due and owing from the
Contractor to tlie Government. A failure by
the parties to agree on any-final rate or rates

. under this clause shall be considered a dis-

pute concerning a question of fact within
the meaning of the clause of this contract
entitled “Disputes:”

(b) Except as provided in paragraph

(¢) of this section, the -clause set forth

i

above shall be inserted in all cost-reim-
bursement-type research and develop-
ment contracts. In the clause the term
“fixed fee” may be omitted or varied to
read. “fee,” “incentive fee,” or “award
fee,” or otherwise modified as may be ap-
propriate. The amount of agreed fixed fee
is to be set forth in. full. Pdragraph (g)
of the clause set forth in paragraph (a)
of this section may be varied to take into
account the contractor’s established bill-
ing procedures.

(¢) In the case of cost-sharing con-
tracts or, where determined by the Con-
tracting Officer to be appropriate, of cost-
reimbursement-type contracts without
fee—

(1) Insert the following paragraph in -
lied of paragraph (c) of the clause set
forth above in paragraph (a) of this
section, except that if the contract does
not provide for cost sharmg, delete the
parenthetical referencés to the Govern-
ment’s share—

(¢) Promptly after receipt of each invoice
or voucher, the Agency shall review the
document to the extent deemed necessary
and appropriate, and authorize payment to
be made of the approved amount. After pay-

ment of an amount equal to eighty percent
(80%) of (the Government's share of) the
total estimated cost of performance of this
contract set forth in the clause entitled
“Limitation of Cost”, further payment on
account of allowable cost shall be withheld
until a reserve of five (5%) percent of (the
Government’s share of) such total estimated
cost shall have been set aside.

(2) Delete paragraph (a)(2) and the
words _“fixed fee” from paragraphs (a) or
(e) of the clause set forth in paragraph
(a) of this section. Amend paragraph
(a) (1) (i) of the clause to reflect Subpart

1-15.3 when the contractor is an educa-

tional institution.

(3) In contracts which provide for cost
sharing, change paragraph (a) of the
clause set forth in paragraph (a) of this
section as follows:

(a) For the performance of this contract,
the Government shall pay to the Contractor:

’ (1) The cost thereof (hereinafter referred
to as “allowable costs”) determined by the
Agency to be allowable In accordance with—

(1) Subpart 1-15.2 of the Federal Pro-
curement_ Regulations'in effect on the date
of this contract; Provided, however, That

L - -
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unallowable costs shall include. but not be
limited to the following items:

Overtime or shift premiums not reasonably
or properly allocable to the contract work un-
less it will result in lower overall cost to the -
Government;

Equipment purchased as direct costs to the
contract without prior approval of the Con-
tracting Officer;

And provzded further, That cost for air trans-
portation will normally be. aliowed at less
than first-class rates only; and

(ii) the terms of this contract.

(d) In the clause paragraph (c) set
forth in paragraph (e) (1), of this section,
the percentage to be held in reserve may
be varied as appropriate but in no.case
may it be less than five (6%) percent or
more than'ten (10%) percent..

‘(e) (1) The title of the clause set forth
in paragraph (a)of this section shall be
changed to “Allowable Cost and Pay-
ment,”-where appropriate. -

(2) Other modifications to the clause

set forth in paragraph (a) of this section -

may be made as appropriate to reflect the
proper fee arrangement (such as incen-
tive fee) concluded between.the Govern-
ment and the Contractor.

§ 23-17. 5002 5 Subcontracts. -

' SUBCONTRACTS .

(a) The Contractor shall not enter into‘

any contractual undertaking with a third
party, including individuals utilized by the
Contractor as consultants (but excluding
individuals serving or to serve as regular
employees of the Contractor and agreements
for the acquisition of office supplies that are
expended in the performance of the’ con-
tract) for the performance if” whole or .in
part of any of the work under this contract

without the prior consent of the Contracting’

Officer, which consent shall not be unreasop-
ably withheld.

(b) The Contracting Ofﬁcer may, in his
discretion, ratify in writing any such sub-
contract; such action-shall constitute the
consent of the Contracting Officer required
by this paragraph. -

(c) The Contracting Officer may, in his
discretion; specifically approve in writing
any of the provisions of a subcontract. How-
ever, such approval or the consent of~the
Contracting Officer obtained as required by
this clause shall not be construed to con-
stitute a determination of the allowability
of any cost under this contract, unless such
approval specifically provides that it-consti-
tutes a determination of the allowa,bmty of
such cost. .

(d) Except as otherwises authorized -in
writing by the Contracting Officer, the Con~

tractor shall insert provisions similar to

those contained In this clause in all sub-
contracts under this contract. . ~

§ 23-7.5002—-6
(a) Clause:

Litigation and claims.

LITIGATION AND CLAIMS

The Contractor shall give the. Contractlng
Officer immediate notice in writing ‘of any
action filed against the Contractor arising
out of -the performance of this contract and
of any claim (excluding billings by sub-
contractors ‘of .consultants for duly .con-
tracted services rendered in the performance -
of this contract) against the Contractor the
cost and expense of .which is allowable under
the clause entitled “Allowable Cost,. Fixed

Fee and Payment” Except as otherwise-di- .

rected by the Contracting Officer in-writing,
the Contractor shall furnish immediately to
the Contracting Officer copies of all pertinent
papers received by the siontractor,- with re-
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spect to such action cr claim. To the extent

- not in conflict with aay applicable policy of

insurance, -the Contractor. may, with the
_Contracting Officer’s approval, settle any
such action or claim, shall effect at the Con-
tracting Officer’s requist an assignment and
subrogation in favor of the Government of
all the.Contractor’s right and claims (except
those against the Government) arising out
of any such action or claim against the Con-
tractor, and, if required by the  Contracting
Officer, shall-authorize representatives of the
Government to settle or defend any such
action or claim and to represent the Con-
tractor in, or take charge of,. any action.
If the settlement ory defense of an action
or claim against the' Contractor is under-
taken by the Goverriment, the Contractor
shall furnish all reasonable assistance in
effecting a settlement or asserting a defense,
Where an action agalnst the Conftractor is

‘not covered by a policy of insurance the Con-
tractor shall, with the approval of the Con-

tracting Officer, proceed with the defense of
the action in good faith, and in such event;
the defense of the sction shall be-at the
expense of the Government: Provided, how-
ever, That the Governinent shall not be liable
for such expense to the extent that it would
_have been compensated for by Insurance
which\was required by law or by the written

direction of: the Contracting Officer, buf .

which the "Contractior failed to. secure
through its own ‘fault: or négligence for rea-
sons other than the refusal of an insurer to
issue a policy which was required by Con-
tracting Officer’s direction;

(b) In the clause set forth in para-
graph (a) of this section, the title of the
clause ‘“Allowable Cost, Fixed Fee and
Payment” may be amended as a.ppro--
prlate .

§ 23-7.5002-7 Pubhcauon and release

of information.

Insert the clause set forth in § 23--
- 7.154 where the ‘use of the clause is ap-
proprlate

§ 23—7 5002-8 Materlals. ] o

Insert the clause set - forth 'in § 23--
7.150 where use  of the clause is ap-
propriate.

§ 23— 75002 9 Government fumlshed'
property.

-

Insert the clause set forth in § 23-7.151 .

where use of the clause is appropriate,
with such modification _as may be nec-
essary to réflect its inclusion in:a’ cost-
re1mbursement type contract.

§ 23—7 5002-10 Svcurlty.

Insert the clause set. ‘forth 1n § 23--.

7.152 where use of the clause» is ap-
propriate. —-

§ 23—7 5002 11 Order of precedence.

Insert the clause $et forth in § 23-7.155 -

where use of the clause is appropriate.

PART 23—51—DELEGATIONS OF
PROCUREMENT AUTHORITY

Sec. -
23-51. 000 Scope of part -

Subpan 23-51. 'I—General
23-51. 101 Delegation -

Subpart 23-5T, 2—Deleguhons

23-51.201 The Executive Director. _
23-51.202 Chief of the Contracts Branch,
23-51.203 Contract Specianst.

23-51.204 Library.-

23-51.205 General Se r'vit':es. :




AvuTHORITY: The provisions of this Part
23-51 are issued under sec. 205(c), 63 Stat.
390, 40 U.8.C. 486(c); sec. 302, 63 Stat. 393,
41 U.S.C. 252; sec. 304, 63 Stat. 395, 41 U.S.C.
254; sec. 307, 63 Stat. 396, 41 U.S.C. 257; and
sec. 41, 75 Stat. 631, 22 U.S.C. 2581.

§ 23-51.000 Scope of part.

This part sets forth the delegations. of
authority to make findings and deter-
minations, to negotiate, execute, award,
and administer contracts, interagency
agreements, purchase orders, other con-
tractual arrangenients and grants, here-
inafter referred to as “contracts”, unless
otherwise stated.

Subpart 23-51.1—General

§ 23-51.101 Delegation.

(a) Except as otherwise provided by
law, regulation, or specific memoranda
of delegation, the authority of the Di-
rector of the U.S. Arms Control and Dis-
armament Agency to make findings and
determinations, to negotiate, execute,
award, and administer contracts for the
acquisition of personal property and
services (Including construction) and the
acquisition of real property by lease, is
hereby delegated to those officials desig-
nated in Subpart 23-51.2 of this part,
and (unless otherwise stated) to any of-
ficial designated to act for one of those
enumerated during the absence or in-
capacity of the latter, subject to the
specific limitations stated in this Part
23-51.

(b) Unless otherwise limited in this
Part- 23-51, the contracting officers
named in Subpart 23-51.2 of this part
may designate one or more qualified
Government officials to act as their au-
thorized representatives, and authority is
hereby delegated to such officials to ad-
minister the performance of work re-
quired by the contracts. Designations
will be in writing and will specifically
state the scope and limitations of the
designee’s contractual authority which
must be within the scope of authority
bossessed by the designating Contract-
ing Officer. The signed original or dupli-
cate original of such delegations of au-
thority shall be retained in the files for
examination and a copy given to the
contractor.

(¢) When exercising the authority
contained in this Part 23-51, the desig-
nated procurement official is identified
as the Contracting Officer and will func-

tion within the limits presecribed by law, -

Federal Procurement Regulations, Pro-
curement Regulations of the U.S. Arms
Control and Disarmament Agency and
all applicable provisions of Executive
orders, regulations, and directives which
are now in effect or which may be issued
hereafter by competent authority,

(d) The Executive Director is desig-
nated as the chief officer responsible for
brocurement..In collaboration with the
General Counsel or his desighee, he
shall formulate procurement policy for
the Director’s approval and within the
policy approved by the Director shall
brescribe standards and procedures for
the negotiation, award and administra-
tion of contracts.
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Subpart 23-51.2—Delegations
§ 23—51.201} The Executive Director.

(a) To the Executive Director is dele-
gated the following authority:

(1) Subject to availability of funds,
to enter into contracts or contract modi-
fications which will not require the
expenditure of more than $1 million for
the acquisition of property or services

- following formal advertising.

(2) To make findings and determing-
tions required for the negotiation of
individual contracts under the following
paragraphs of 41 U.S.C. 252(¢) :

(i) Paragraphs (2) through (10),
inclusively;

(ii) Paragraph (14).

(3) To make class findings and deter-
minations required for the negotiation
of contracts under 41 U.S.C. 252(c) (10).

(4) Subject to availability of funds,
to enter into negotiated contracts for the

acquisition of property or services, and -

modifications of any kind to such con-
tracts, which will not require the ex-
penditure of more than $1 million either
for an individual contract or for a
contract modification.

(5) To appoint ordering officers under
any contract who shall be empowered to
pPlace orders, request special repsonses
or issue technical directions, within the
agreed scope of any such contract.

(6) To make final decisions under the
Disputes clause contained in any con-
tract, and to terminate the contract,
without regard to the total amount of
funds in dispute. .

{7 To make determinations required
by 41 U.S.C. 254(b), as to the estimated
cost of, and fees to be paid under, cost-
plus-a-fixed-fee contracts.

(8) To make determinations required
by 41 U.S.C. 254(b), that the use of a
cost or a cost-plus-a-fixed-fee contract
or an incentive-type-contract is likely
to be less costly than other methods or
that it is impracticable to secure prop-
erty or services of the kind and quality
required without the use of a cost or
cost-plus-a-fixed-fee contract or an
incentive-type contract.

(9) To make the determination under
41 U.S.C. 253(b), that it is in the public
interest to reject all bids.

(10) The determination required by
41 U.S.C. 255(c) that the making of ad-
vance payments would be in the public
interest.

(11) The determination required by
§ 1-3.807-3(b) of Chapter 1 of this title
with respect to waiving a requirement for
the submission of cost or pricing data
and the certification thereof.

(12) To make interagency agreements,
whi¢h will not- require the expenditure
of more than $1 million, under the pro-
visions of section 601 of the Economy
Act of 1932, 31 U.S.C. 686, or any other
enabling legislation, for the acquisition
of property or services.

(13) To determine, as required by
§ 23-52.104-1(b), that a confractor may
be permitted to obtain title to a subject
discovery or invention under the Patent
clause set forth in § 23-52.104-2,
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(b) The Executive Director is hereby
delegated the authority to make grants
(without limitation as to type and in-
cluding grants in aid) under 22 U.S.C.
2571 or, where appropriate,. under 42
U.S.C. 1891, which will not require the
expenditure of more than $1 million.

(¢) Pursuant to the provisions of
§ 1-12.805 of Chapter 1 of this title, the
Executive Director is hereby appointed
Deputy Contract Compliance Officer for
purposes of Equal Opportunity in

Employment.

§ 23—-51.202 Chief of the Contracts
Branch.

(a) To the Chief of the Contracts
Branch is delegated the following
authority:

(1) Subject to availability of funds, to
enter into contracts or contract modifica-
tions which will not require the expendi-
ture of more than $500,000 for the acqui-
sition of property or services following
formal advertising. ’

(2) To make findings and determina-
tions required for the negotiation of
individual contracts under the following
paragraphs of 41 U.S.C. 252(¢) :

(1) Paragraphs (2) through (10), in-
clusively;

(ii) Paragraph (11), provided that the
contract will not require the expenditure
of more than $25,000.

(iii> Paragraph (14).

(3) To make class findings.and deter-
minations required for the negotiation
of contracts under 41 U.S.C. 252(c) (10).

(4) Subject to availability of funds, to
enter into negotiated contracts for the
acquisition of property or services, and
modifications of any kind to fuch con-
tracts, which will not require the expend-
iture of more than $500,000 either for
an individual contract or for a contract
modification.

(6) To appoint ordering officers under
any.contract who shall be empowered to
place orders, request special responses,
or issue technical directions, within the
agreed scope of any such contract.

(6) To make final decisions under the
Disputes clause contained in any con-
tract, and to terminate the contract,
without regard to the total amount of
funds in dispute.

(7) To make determinations required
by 41 U.S.C. 254(b) as to the estimated
cost of, and fees to be paid under, cost-
plus-a-fixed-fee contracts.

(8) To make determinations required
by 41 U.S.C. 254(b) that the use of a
cost or a cost-plus-a-fixed-fee contract
or an incentive-type contract is likely
to be less costly than other methods or
that it is impracticable to secure prop-
erty-or services of the kind and quality
required without the use of a cost or
cost-plus-a-fixed-fee contract or an in-
centive-type contract.

(9) To make the determination under
41 U.S.C. 253(b) that it is in the public
interest to reject all bids. -

(10) The determination required by
41 U.S.C. 255(¢) that the making of ad-
vance payments would be in the public
interest. :

(11) The determination required by
§ 1-3.807-3(b) of Chapter 1 of this title

24, 1968
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-with. respect to waiving a requirement
for the submission of cost or pricing data
and the certification thereof.

(12) To make interagency agreements,
which will not require the expenditure

" of more than $500,000, under-the provi-

sions of section 601 of the Economy Act
of 1932, 31 U.S.C. 686, or under any
other enabllng 1eg1slat1on for the acquisi-
tion of property or services.
~ (b) The Chief of the Contracts Branch
is hereby delegated the authority to make
grants (without limitation as to type in=
cluding grants in aid) under 22 U. S.C.
2571 -or, where appropriate, ‘under 42
U.S.C. 1891, which will not require the
expenditure of more than $500,000.
(c) Pursuant to the provisions of
§ 1-12.805 of-Chapter 1 of this title, the
Chief of the Contracts Branch is hereby
appointed -Assistant Contract Com-
.pliance Officer for purposes of Equal
Opportunity in Employment.

- §23-51.203 Contract Specialist.

«(a) To the Contract Specialist is dele-
gated the following authority:

(1) Subject- to availability of funds,
-to enter into contracts or contract modi-
fications which will not require the ex-
penditure of more than $100,000 for the
acquisition of property or services fol-
lowing formal advertising.

¢2) To make findings and determina-
. tions required for the negotiation of in-
- dividual contracts under the following
paragraphs of 41 U.8.C. 252(c) :

(1) Paragraphs (2) through 10),
clusively;

(ii) Paragraph (14).

) To make class findings.and deter-
minations required’ for the negotiation
of contracts under 41 U.S.C. 252(c) (10).

(4) Subject to availability of funds, to
enter into negotiated contracts for the
.acquisition of property or services, and

modifications of any kind to such con- .

tracts, which will not require the ex-
penditure of more than $100,000 either
-for an individual contract or for a con-
~ tract-modification.

© (5) 'To appoint ordering officers under
any contract who shall be empowered
to place orders, request special responses,
or issue technical directions, within the
agreed scope of any such contract.

(6) To make final decisions ur.der the
Disputes clause contained in any con-
tract, and to. terminate the contract,
without regard to the total amount of
funds in dispute.

(7 To make determinations required
by 41 U.S.C. 254(b) as to the estimated

_ cost of, and fees to be paid under, cost-,

plus-a-fixed-fee contracts.
~ (8) To make determinations. requlred
by 41 US.C. 254(b) that the use of a
cost or a cost-plus-a-fixed-fee contract
or an incentive-type contract is likely
to be less costly than other methods or
that it is impacticable to secure prop-
erty or services of the kind and quality
required without the use of a cost or
cost-plus-a-fixed-fee contract or an in-
centive-type contract.

(9) To make the determination under
41 US.C. 253(b) that it is in the public
interest to reject all bids.
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(10) The .determmatlon 1equ1red by
41 U.S.C. 255(c) that the making of ad-
vance payments would be-in the public!
interest. . .

(11) The determination required by:
§ 1-3.807-3(b) of Chapter 1 of this title'
with respect to waiving a requirement’

for the submission of cost or pricing data’

and the certification thereof.
(12) To make interagency agreements,
which will not require the expenditure

of more than $100,000, under the provi-.

sions of section 601 of the Economy Act
of 1932, 31 U.S.C. 686, orunder any other
enabling legislation, for the acqulsmon
of property or services.

() (1) The Contract peclahst is
hereby delegated the authority to make

grants (without limitation as to type:.

including grants in aid) under 22 U.S.C.

2571 or, where appropriate, under 42-
U.S.C. 1891, which will not require the

expenditure of more than $100,000.

(2) The foregoing authority may be
exercised only by the incumbent of the
position.

§ 23-51. 204 Library.

The authority- to make minor pur-
chases under 41 U.S.C. 252(c) (3), and
to place orders under interagency agree-
ments, for the acquisition of newspapers,
books, periodicals, maps, library supplies,
and for the acqu151t1on of -publication,
binding and repail services is hereby del-
egated to the Chief; Reference Informa-
tion Center, and to the Librarian. This
authority may be exercised ‘only by the
incumbents of the pos1t10ns N

§ 23~51.. 205 “General Services. )
The authority to make minor pur-

chases under 41 U.S.C. 252(c) (3), and to -
place orders under interagency agree--

ments for the acquisition of office furni-
ture, equipment, and supplies; telephone
equipment and services; mamtenance,
repair, and janitorial services is hereby
delegated to the General Services Assist-
ant. This authority may be exercised
only by the 1ncumbent of the posmon
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23-52.100 - Scope of subpart. :
23-52.101 Authorization and consent
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Sec.
23-52.202-1 Background
23-52.202-2 Policy. ]‘.
23-52.203 Contract clauses

AvTHORITY: The provisions of this Pa.rt
23-52 are issued under secs. 31, 82, and 41, 75
Stat. 631, 22 U.8.C. 2571, 2572, 2581; sec. 646,
62 Stat. 942, 28 U.S.C. 1498; 'and sec. 205(c),
63 Stat. 390, 40 U.S.C. 486(c); as amended.

§ 23-52.000 Scope -of part.

Thls part sets. forth policies, instruc-
tions, and contract clauses pertaining

to patents, data, and copyrights in con- -

nection with the procurement of sup-

) plies and services.

Subpart 23-52. 'I—Paienis -
§ 23-52.100 Scope of subpart.

This ~ subpart prescribes contract
clauses and instructions which ~define’
and implement the policy of the U.S.
Arms Control and Dlsarmament Agency
with réspect to—

(a) Inventions made in the course of
experimental, developmental or research
work: performed under- Government

- contracts;

, (0 Patent infringement liability re-
sulting from work performed by or for
the Government;

(c) Royalties pa.yable in - connectlon
with the performance of Government’

- contracts; -

d) Secunty requlrements covering

patent applications Containing classified .

subject matter filecl by the contractors.
§ 23-52.101 Au_l}lorlzatlon and consent.

()  Under 28 U.S.C. 1498, any suit for
infringement of a 1J.S. patent based on-
the manufacture or use by or for the

United States of an invention described - ’

in and covered by a patent of the United

‘States by a contractor or by a subcon-

tractor (including lower-tier subcontrac-
tors) can be maintained only against
the Government in the Court of Claims,

. and not against the contractor. or sub-
_contractor, in-those cases where the Gov-

ernment has authorlzed or consehted to -

the manufacture or use of the patented
invention. Accordingly, to insure that
work. by a. .contractor or subcontractor
under a Government contract may not be
enjoined by reason: of patent infringe-
ment, authorization and consent shall
be given as herein provided. The liability
of the Government for damages in any

_“such suit against it may, however, ulti-

mately be borne by the contractor or
subcontractor in accordance with the
terms of .any patent indemnity clause
also included in the contract, and an au-
‘thorization and consent clause does not
detract from any patent indemnification
commitment by the. contractor or sub-
contractor.. Therefore, both a patent in-
demnity clause and an authorization and

consent clause may be included in the =

same contract. -
(b) ' Any prowswn whereby the Gov-

ernment expressly agrees to indemnify -

the contractor against liability for patent

infringement shall not be included in a

contract. - - .
§ 23—52.102_ Go‘nlract clauses.
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§ 23-52.102—-1 Authorization and con-
sent in contracts for research or de-
velopment.

(a) The clause set forth below shall
be used in contracts calling for experi-
mental, developmental, or résearch work
or in contracts for both supplies and ex-
perimental, developmental, and research
work where the latter work is a primary
purpose of the contract.

(b) Clause:

AUTHORIZATION AND CONSENT

The Government hereby gives its author-
ization and consent for all use and manu-
facture of any invention described in and
covered by a patent of the United States in
the performance of this contract or any part
hereof or any amendment hereto or any sub-
contract hereunder (including any lower-
tier subcontract).

§ 23-52.102-2 Authorization and con-
sent in contracts for supplies or
services.

(a) The contract clause set forth below
shall be used in contracts for supplies or
services, or both, which do not include
experimental, developmental, or re-
search work as a primary purpose of the
contract.

(b) Clause:

AUTHORIZATION AND CONSENT

The Government hereby gives its au-
thorization and consent (without prejudice
to any rights of indemnification) for all use
and manufacture, in the performance of this
contract or any part hereof or any amend-
ment hereto or any subcontract hereunder
(including any lower-tier subcontract), of
any invention described in and covered by
a patent of the United States (1) embodied
in the structure or composition of any
article the delivery of which is accepted by
the Government under this contract, or
(i) wutilized in the machinery, tools, or
methods the use of which necessarily results
from compliance by the Contractor or the
using subcontractor with (a) specifications
or written provisions now or hereafter form-
ing a part of this contract, or (b) specific
written instructions given by the Contract-
ing Officer directing the manner of perform-
ance. The entire liability to the Government
for infringement of a patent of the United
States shall be determined solely by the
provisions of the indemnity clauses, if any,
included in this contract or any subcon-
tract hereunder (including any lower-tier
subcontract), and the Government assumes
liability for all other infringement to the
extent of the  authorization and consent
hereinabove granted.

§ 23-52.102-3 Patent indemnification,

In appropriate cases a patent indem-
nity clause for the benefit of the Govern-
ment shall be included in the contract.

§ 23-52.103 Notice and assistance re-
garding patent and copyright in-
fringement.

(a) Clause:

NOTICE AND ASSISTANCE REGARDING PATENT
AND COPYRIGHT INFRINGEMENT .

(a) The Contractor shall report to the
Contracting Officer, promptly and in reason-
able written detail, each notice or claim of
patent or copyright infringement based on
the performance of this contract of which
the Contractor has knowledge.

(b) In the event of any claim or suit
against the Government on account of any
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alleged patent or copyright infringement
arising out of the performance of this con-
tract or out of the use of any supplies fur-
nished or work or services performed here-
under, the Contractor shall furnish to the
Government, when requested by the Con-
tracting Officer, all evidence and informa-
tion in possession of the Contractor per-
taining to such suit or claim. Such evidence
and information shall be furnished at the
expense of the Government except where
the Contractor has agreed to indemnify the
Government.

(¢) This clause shall be included in all
subcontracts.

§ 23-52.104 Patent rights.
§ 23-52.104-1 Policy.

(a) Section 32 of the Arms Control
and Disarmament Act (22 U.S.C. 2572)
requires that all research within the
United States contracted for, sponsored,
cosponsored, or authorized under au-
thority of the Act shall be provided for
in such manner that all information as
to uses, products, processes, patents and
other developments resulting from such
research developed by Government ex-
penditure will (with such exceptions
and limitations, if any, as the Director
of the Agency may find necessary in the

" public interest) be available to the gen-

eral public. The owners of any back-
ground patent relating thereto shall not
be deprived, under the authority of the
Act, of such rights as they may have.

(b) In appropriate cases, the Director
may determine to permit the Contractor
to obtain title subject to the granting of

“an irrevocable, royalty-free, nonexclu-

sive, nontransferable license for the
practice of a patented discovery or in-
vention by or on behalf of the United
States, or by or on behalf of any foreign
government or international organiza-
tion pursuant to any treaty or other
agreement with the Government of the
United States. .

(¢) In those cases where the discovery
or subject invention relates to atomic
energy, the Agency after consulting with
representatives of the Atomic Energy
Commission will inform the contractor
of what rights, if any, he may have under
any patent application or patent that
may be issued thereon.

§ 23-52.104-2 Patent rights clause.

(a) The following clause shall be in-
serted in all contracts, save in those cases
where the Director has made exceptions
or has provided for limitations, or which
are otherwise exempt under applicable
law.

PATENTS

(a) The Contractor agrees that it will
promptly disclose to the Government all dis-~
coveries and inventions conceived or first
actually reduced to practice in the perform-
ance of the work called for or required under
this contract, and that it will, upon request,
assign and transfer to the United States, as
represented for this purpose by the Agency,
full and entire right, title, and interest in
and to such discoveries or inventions, sub-
Ject to the reservation of a nonexclusive and
royalty-free license to the Contractor: Pro-
vided, however, That the Contractor shall not
make nor be entitled to (except as the Gov-
ernment in its sole discretion may grant any
rights) such reservation as to any discovery

"0040001(5046-2
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or invention involving production or utiliza-
tion of special nuclear material or atomic
energy within the purview of the Atomic
Energy Acts of 1946 and of 1954 (as
amended) : And, provided further, That in
the absence of any request by the Agency
for such an assignment and transfer of en-
tire right, title, and interest, the Contractor
agrees in any event that it will grant an
irrevocable, nonexclusive, nontransferable,
royalty-free license for the practice through-
out the world, by or on behalf of the United
States or by or on behalf of any foreign
government or international organization
pursuant to any treaty or other agreement
with the Government of the United States,
of each such discovery or invention.

(b) The Contractor warrants that it has
or will obtain full authority to effectuate
the purposes of paragraph (a) of this clause
from all persons who perform any part of
the work under this contract, except such
clerical and manual labor personnel as will
not have access to technical data.

(c) If to the best of the Contractor’s
knowledge and belief no inventions have been
conceived or first actually reduced to prac-
tice during and as a result of the perform-
ance of the work under this contract, the
Contractor shall so certify to the Contract-
ing .Officer upon conclusion of the work.
Nothing contained in this or any other clause
hereof shall be deemed to grant any rights
to the Government under any invention
other than an invention conceived or first ac-
tually reduced to practice during and as a
result of the performance of the work under
this contract.

(d) Except as otherwise authorized in writ-
ing by the Contracting Officer, the Contractor
shall insert provisions similar to those con-
tained in this clause in all subcontracts un-
der this contract.

(e) No claim for pecuniary award or com-
pensation under the provisions of the Atomic
Energy Acts of 1946 and of 1954 (as amended)
shall be asserted by the Contractor or his
employees with respect to any discovery or
invention covered by this clause.

(b) In appropriate cases, such as
where.an industry-wide cross-license is
made as a common practice, the clause
set forth in paragraph (a) of this sec-
tion may be amended as a result of the
contract negotiations to permit the con-

. tractor to reserve to himself a license

broad enough to include such cross-
licensing.

§ 23-52.105 Royalties.

(a) The term “royalties” refers to any
costs or charges in the nature of royal-
ties, license fees, patent or license guthor-
ization costs, or the like, for the use of
or for rights in patents or patent
applications.

(b) Cost-type contracts shall include
the clause set forth below, unless it has
been determined that no rowyalties are
likely to be paid by the contractor.

ROYALTIES

Payment by the Contractor of any-sum
for royalties or for patent rights not in-
cluded in the ordinary purchase price of
standard commercial supplies shall not con-
stitute items of allowable cost hereunder, un-
less and until approved by the Contracting
Officer. Reimbursement to the Contractor on
account of any such payments shall not be
construed as an admission by the Govern-
ment of the enforceability, validity or scope
of, or title to any of the patents involved,
nor shall any such reimbursement constitute
a wailver of any rights or defenses respecting
such patents.
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Subpart 23-52.2—Data and
- Copyrights -
§ 23-52.200 Scope of subpart.

This subpart sets forth policies, in-
struetions, and contract clauses with re-
spect to acquisition of rights in data and
copyrights. It relates only to the acqui-
sition of rights in data and does not es-
tablish requirements for data.

§ 23-52.201 Definitions.

For the purposes of this subpart the’

following .terms ‘have the meanings set
forth below: )

~(a) “Data” means writings, sound re-
cordings, pictorial reproductions, draw-
ings, or .other graphic representations
and works of similar nature, whether or
_not copyrighted. The term does not in-
clude financial reports, cost analyses,
and other information incidental to con-
tract administration.

. (b)Y “Limited rights” means right to
use, duplicate, or disclose subject or other
specified data in whole or in part by or
- for the Government, with the express
- limitation that. such data may not be re-
* leased outside :the Government except as
may be. specxﬁcally authorized in the
contract or -in another writing by the
contractor. .

(¢) “Subject Data” means all writings,
technical information, graphic or re-
corded material; and all information as
" to uses, products, processes, patents, in-

ventions,-and other materials developed
under the contract; specified to be de-
livered under the contract, whether or
not copyrighted. ‘The term does not in-
clude financial reports, cost analyses,
and othér information incidental to con-
tract administration.

(d) - “Unlimited rights” means rlghts

to use, duplicate, or disclose subject or

- other speciﬁed data in whole or in part,
in any manner and for any purpose what-
soever, and to have or permit others to
do so.

§ 23-52.202 Acquisition of nghts in
subject data.

§23—52.202—1_ Background.

The Agency has a statutory obliga-
tion to insure the acquisition of a fund
of theoretical and practical knowledge
regarding arms control and disarmament
particularly by means of research, de-
velopment; and other studies. The acqui-

sition of such a fund of knowledge is.

accomplished in part by contracting for
research in a particular field of arms
control or of disarmament which results
in a final report. These reports, if un-
classified or free of information author-
ized by law to be withheld from the gen-
eral public, can be made available to the
general public either by duplication or
publication. Publications can be accom-
- plished- by the Government itself, or by
Government consent to publication by
" the contractor. In the light of the fore-
going, the need for acquisition of rights

" - in’data is clear.

§ 23-52.202-2 Policy. -

(a) Itisthe policy of the United States
Arms Control and Disarmament Agency
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“to .acquire such data and rights in data
-as.-will permit the Agency to fulfill its
-statutory obligations. Ordinarily these

“obligations will be satisfied by the ac-

quisition of ‘unlimited rights. However,
such unlimited rights are not normally
incompatible with retention by the con-
tractor of entitlement to any copynght
that he may wish to seek.

(b) Commercial organizations ‘may

have a valid -economic interest in data

they have developed at "their- own ex-
pense for competitive purposes. ' Such
data, particularly data which discloses
details of design or manufacture is often

closely held because its disclosure to com-:

petitors could jeopardize the competitive
advantage it was developed to provide.
Public disclosure of such data can cause

economic hardship to the -originating -

organization.

(¢) The Government must not be

barred from -acquiring such data and
such rights therein, limited or unlimited,

as it needs even though that data may-

normally not be -disclosed in -commercial
practice. Moreover, -when the Govern-
ment pays for research and development
which produces new knowledge, prod-
ucts or processes, it has an obligation to

foster technological progress through-
wide dissemination of the new and useful
information derived from such work and, . -
where practicable, provide competitive"

opportunities for supplying the new prod-
ucts and utilizing the new :processes.
(d) The Government and the con-
tractor may enter into an agreement to
be incorporated in the contract which’
shall list or describe that data which is
proprietary and the specific rights therein
being acquired by the Government.

§.23-52.203 Contract clauses.

(a) The clause set forth in paragra{ph‘

(b) shall be inserted in all-contracts re-
quiring the delivery of Subject Data. The

clause is not applicable to the acquisi-"

tion of rights in such special works as
movies or video tape for television. Nor-

mally the Government will acquire. all¢
rights and title to such special works and

be the sole proprietor.
(b) Basic subject data clause.
DatA

(a) The term “Subject Data”

mation, and graphic or recorded material;
and all information as to uses, products, proc-

esses, patents, inventions, and other mate-*

rials (developed under the contract) spec<
ified to be delivered under this contract,

whether or not copyrighted. The term does -

not include financial reports,” cost analyses,
and other information } ‘incidental to contract
administration.

(b) The Contractor agrées to and does.

hereby grant to the Government .a royalty-
free, nonexclusive, and Irrevocable 'license
throughout the world to publish, translate,

reproduce, deliver, perform, dispose of,'and .

to authorize others*so to do,-all Subject Data

now or hereafter covered .by copyright: Pro-’

vided, That with respect to the Subject Data
now or hereafter covered by copyright and
not originated in the performance of this

contract, such license shall be only to the’

extent that the Contractor, its employees,

or any individual or concern specifically em~
ployed or assigned by the Contractor to orige,
inate and prepare such Data under this:

,

. reasonably complete cletail, each notice or

‘obliterate, .or
_authorized by the terms of this contract on

* slxty (60) days to a written inquiry by the

. this clause In all subcontracts under this

‘in the subcontract.

.(b) of this section may be varied ‘to per-

‘(b) of this section may be amended by

as ‘useq: i€ subject data of -the contract can be
- herein includes all writings, technical infor-

"hereunder which are-not yet copyrighted,
-the -Contractor will include’ provisions pur-

© w

contract, now has, or prior to completion or
final’ settlement of- this contract may ac-
quire, the right to grant such license with
out becoming liable to pay compensation to
others solely because cf such grant, ~

(¢) The Governmen} may use, duphcate,
or disclose in any manner and for any pur-
pose whatsoever, and have others so do, all
or any part of the Subject Data delivered by
the Contractor to the Giovernment under this
contract.

(d) The Contractor .shall exert all reason-
able éffort to advise tlrie Contracting Officer,
at the time of delivery, of such Subject Data,
(1) of any invasions oi the right of privacy
contained therein and’(il) of alt portions of
such data copied from work not composed
-or produced in the -performance -of this
contract. The Contractor shall also report to -
the Contracting Officer, promptly, and in . -

claim of copyright infy 1ngement received by
the Contractor with respect to all such Sub-
ject Data delivered under this contract. .

(e) Nothing contained in this clause shall -
imply a license to the Government under
any patent or be construed.as affecting the
scope of any license or any other right other~
wise granted to the Government under any
patent. -

«(f) \The Govermnent may modify, remove,
ignore any marking not

any subject data furnished hereunder, if
(i) The Contractor fails to respond within

Government concerning the propriety of the
use of the marking; or

(i) The Contractor’s response fails.to sub-
stantiate his contention that the use of the
marking is authorized, in which case the
Government shall give Written notice to the
Contractor.

(g) Inclusion in subcontracts. Except as
otherwise, authorized in, writing by the Con-
tracting Officer, the Contractor shall insert
provisions identical to those contained in |,

contract, unless previously authorized in
writing by the -Contracting Officer to vary
the terms of the data clause to be included

(¢) The clause set forth in paragraph

mit the acquisition of limited rights in
data in which an independent and valid
proprietary interest exists. -

(d) The clause set forth in pa.ra,graph

the addition of the following paragraph
where publication by a third party of

anticipated and where the third party
will obtain the copyright. The clause, as
amended, may be inserted in contracts
where such ‘use, in the opinion of the
Contracting = Officer, would be . appro-
priate. : o

(h) The Contractor agrees' that in theé
event of (i) an assignment.of his rights in
copyrighted matter hereunder to any third
party or (ii) an assignment of rights in the
subject data to any third party pursuant to
which the assignee may secure a statutory

copyright in his own name, the Contractor - -

shall include in any such assignment. provi-
sions .protecting the Government’s rights in
the subject .data. Accordingly, the Con-
tractor will not grant an exclusive license
1o the copyrighted matter to.any third party,
or assign the copyrigtit to any third party
without exempting therefroin and confirm-
ing therein the Government’s existing
license. In the event .of the assignment of
the Contractor’s rights in the subject data-

’
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suant to which the assignee (1) will be noti-
fled of the Government's existing rights in’
the subject data under this contract and in
addition, (ii) shall be obligated upon the
Issuance of any copyright to send to ACDA
written confirmation of the Government’s
license to the copyrighted matter. This obli~
gation of the Contractor to protect.in any
assignment the rights of the Government
B shall survive the expiration of the contract.

The foregoing Parts 23-1, 23-3, 234,
23-7, 23-51, and 23-52 of this Chapter 23

of Title 41 of the Code of Federal Regu-
lations shall become effective on the date

of their publication in the FepERAL
REGISTER.
Dated: December 18, 1968.
; ’ WiLLiam C. FOSTER,
Director.

[F.R. Doc. 68-15253; Filed, Dec. 23, 1968;
l
]
]

. . 8:45 am.]

FEDERAL REGISTER, VOL. 33, NO. 249—7TUESDAY, DECEMBER 24, 1968

Approved For Release 2005/06/23 : CIA-RDP78B05171A000400010046-2



